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forms in several languages and waiting for blessings collectively amount to a tax
on business which is difficult tojusti& in the absence of a genuine link with the
relevant jurisdictions.

Historical development of EU and international merger control
regimes
Let us begin at the beginning. The drafters ofthe Treaty of Rome responsible for the
competition Articles considered a wide range of topics, including discrimination
on religious and national grounds, the powers of monopolists and other no longer
fashionable topics,2 but they did not consider at any length the possible necessity
to prohibit mergers between competitors. The EEC Treaty, unlike the ECSC
Treaty, was silent on merger control, despite the important powers it gave to the
Commission under Articles 85 and 86 (now 101 and 102 TFEU). Indeed, the
creation of a general Community-wide system applying to all industries across
the board was not seriously discussed at the drafting sessions in 1956 at Val
Duchesse in the suburbs of Brussels. The delegates of the six founding countries
had plenty of difficulty finding consensus on the banning of abuses of monopolylike power and on the conditional prohibition of anti-competition agreements. We
may conclude that mergers were left for another day.
However the Commission quite soon acknowledged a lacuna in the competition
regime, and from 1966 began to advocate for the enactment of an EU merger
control regime? The Commission, followed by the Court, also adopted a creative
interpretation of Articles 85 and 86 EEC, which enabled it to approach the control
of certain mergers by the back door.
The Continental Can decision prevented a dominant undertaking from acquiring
control of a competitor. The Court annulled the Commission’s decision on the
facts, but upheld in principle the widening of the Commission’s power to control
concentrations that strengthened an existing dominant position.4 However, Article
86 EEC was an imperfect tool to review concentrations, as it applied only to pre
existing dominant positions.
For lack of a better instrument, the Commission also sought to rely on Article
85 EEC. Thus, in Philip Morris,5 the prohibition of restrictive agreements between
competitors was stretched creatively. The Commission decision under appeal was,
essentially, not to condemn an agreement whereby (after modifications following
Ian Forrester, “The Modernisation of EC Antitrust Policy: Compatibility, Efficiency, Legal
Security”, in Claus-Dieter Ehlermann and Isabela Aianasiu, eds., European Competition Lair Annual
2000. The Modernisatton of EC Antitrust Policy, Hart Publishing, 2001.
Memorandum on the concentration ofenterprises in the common market, EEC Competition Series
Study No 3, 1966. Also published in 2 Revue trimestrielle de draft europeen 651 (1966)
Case 6/72, Continental Can v Commission [1973] ECR 125; Goiz Draw and Christopher Jones,
EU Competition Law, Volume II Mergers and Acquisitions, Claeys & Casteels, eds., 2006, P. 2.
Case 142184, BATand Ri Reynolds v Commission [1987] ECR 4487
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long negotiations with the Commission) Philip Morris acquired a substantial stake
in Rothmans tobacco on terms intended to make it a “passive” investment. The
Court upheld the Commission’s decision, but in so doing it struck a glancing blow
at long-established and important doctrines and assumptions concerning the nonapplicability of Article 85 of the Treaty to corporate mergers and acquisitions
and, more generally, to companies buying shareholdings in each other. It handed
the Commission a potentially powerftil weapon to extend control over corporate
mergers and acquisitions in the Community. In fact, immediately afterwards, the
Commissioner for Competition threatened to begin applying Article 85 to such
transactions if the Member States did not adopt the Commission’s proposal for an
instrument permitting it to vet them (versions of which had been pending since
1972).
The crucial language of the Court’s judgment was sweeping and open-ended,
albeit somewhat Delphic:
“37. Although the acquisition by one company of an equity interest in a competitor
does not in itself constitute conduct restricting competition, such an acquisition may
nevertheless serve as an instrument for influencing the commercial conduct of the
companies in question so as to restrict or distort competition on the market on which
they carry on business.

38. That will be true in particular where, by the acquisition of a shareholding or through
subsidiary clauses in the agreement, the investing company obtains legal or de facto
control of the commercial conduct of the other company or where the agreement

provides for commercial co-operation between the companies or creates a structure
likely to be used for such co-operation.
39. That may also be the case where the agreement gives the investing company the
possibility of reinforcing its position at a later stage and taking effective control of
the other company. Account must be taken not only of the immediate effects of the
agreement but also of its potential effects and of the possibility that the agreement may
be part of a long-term plan.

40. Finally, eveiy agreement must be assessed in its economic context and in particular in
light of the situation on the relevant market. Moreover, where the companies concerned
are multinational corporations which carry on business on a world-wide scale, their
relationships outside the Community cannot be ignored. It is necessary in particular to
consider the possibility that the agreement in question may be part of a policy of global
co-operation between the companies which are party to it.
[.. .1

45. In such a market situation the Commission must display particular vigilance. It must
consider in particular whether an agreement which at first sight provides only for a
passive investment in a competitor is not in fact intended to result in a takeover of that
company, perhaps at a later stage, or to establish co-operation between the companies
with a view to sharing the market. Nevertheless, in order for the Commission to hold
that an infringement of Article 85 has been committed, it must be able to show that
the agreement has the object or effect of influencing the competitive behaviour of the
companies on the relevant market.”
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The Court accepted that the various undertakings given to the Commission by
Philip Morris and Rembrandt (the seller which retained a majority shareholding
in Rothmans International) were sufficient to prevent direct concertation. It also
considered whether Philip Morris’s stake in Rothmans International “requires
the companies involved to take into consideration the other party’s interest when
determining their commercial policy” and declined to overturn the Commission’s
assessment that it did not.
Comments on the judgment ranged from, at one extreme, the suggestion that it
probably changed nothing and further clarification was needed (A.H. I-Iermann,
the then-competition policy guru of the Financial Times) to, on the other, the idea
that in some kinds of markets share transactions leading to control of the company
whose shares are acquired, including mergers, would be caught by Article 85(l),
with the result that the Commission’s proposed merger control regulation would
need to be recast as a group exemption (Valentine Korah of University College
London). There were also many expressions of concern about the validity of share
transfers in previously implemented transactions which might now turn out to be
caught by Article 85(l).
The least that can be said is that there was a range of situations involving
mergers and acquisitions where the possible application of Article 85 had now
to be considered in a way which had been unnecessary before the judgment.
The Commission had a clear interest in maintaining those doubts until it gained
some sort of explicit power to control mergers and acquisitions. How the law
would develop seemed wide open, and presumably depended on whether the
Commission succeeded in getting those powers. The uncertainties surrounding the
Philip Morris judgment were instrumental in getting the EU Merger Regulation
approved by the Council.
The same year as Continental Can, the Commission proposed a regulation on
the control of concentrations.6 Some Member States were reluctant to have merger
control executed at Community level rather than by their own authorities. Two
revised drafts were brought to the Council8 before a fourth proposal was finally
adopted in 1989, two years after the Philip Morris judgment and after tough
negotiation. Thus was Regulation 4064 89 enacted. This Regulation gave rise to
a “rich and extensive jurisprudence”, by contrast to other areas where few formal
decisions were taken (such as in abuse of dominance cases).° The 1989 Regulation
was based on principles that are still fundamental under the 2004 Regulation: the
competence of the Commission to control mergers with a European dimension,
mandatory notification of these concentrations, application of a market-based test,
and timely decision-making.’°
‘Commission Proposal for a Regulation ofthe Council of Ministers on the Conrol ofConcernrations
between Undertakings. 197303 C92/l.
Richard Whish, Competition Lan’, 66 edition, OUP, 2009, at p. 818.
‘1982 03C36/3. 1986 03 C32415.
Nicholas Levy. “EU Merger Control From Birth to Adolescence”, 26 World Competition 195,
201 (2003)
Ibid p 197
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The system works successfully
Recollect where we came from. In the l9SOs, DG IV was burdened with an
extraordinary interpretation of its own powers under Article 85 EEC, according
to which many routine provisions of commercial contracts were caught by the
prohibition contained in Article 850), void under Article 85(2) and finable, and
could only be cured by an exemption, which was a very uncommon procedural
creature. So proceedings before DG IV were very slow and formal decisions rare,
often less than 10 per year for the whole European Community. The process was
painfully slow, perfectionist and conservative.
Mergers are put together in secret and are rarely very stable until the deal has
actually been signed and consummated. The longer the two parties are bound to
each other by a promise to agree once regulatory approvals have been obtained, the
more likely it is that one ofthem will wish to withdraw. So it is worth remembering
that in 1988 there was widespread doubt over whether the Commission had the
productivity, courage and rigour necessary to deliver prompt, useful, pragmatic
decisions within one month. This fear proved to be unfounded. The first Director,
Cohn Overbury, was a former army officer who favoured action, courtesy and
pragmatism)’ Contrary to the doubters’ fears, the Commission demonstrated
that it was able to manage numerous notifications and deliver decisions within a
reasonable period of time.
At the time, merger control regimes existed in Canada, Germany, the US
and half-a-dozen other countries. Since then, most ICN members (more than
90 countries) have adopted merger regimes. So Europe is not unique in having
decided to set one up, but it is unique in achieving one which compels and relies
upon cooperation between countries.
The 2004 reform aimed at a more effective jurisdictional organisation and a
fresh substantive test. Regulation 139/2004 changed the dominance test for the
prohibition of mergers that would “significantly impede effective competition”
(SIEC) (the previous formulation was whether a concentration would “create or
strengthen a dominant position”). The new formulation includes, but is not limited
to, creating or strengthening dominance.
The 2004 Regulation also developed the mechanisms of cooperation and
deference. Under the previous regime, referrals were possible from the Commission
to a national authority, at the request of the Member States.” The new Regulation
introduced new mechanisms to avoid multijurisdictional notification. If it would be
notifiable in at least three Member States.’3 the parties can, prior to the notification,
ask the Commission to review the transaction. They can also do the reverse and
ask the Commission to have a Member State review their operation, if the merger
concerns a distinct market within this Member State.’4 Member States can also refer
He denied (hat Form CO was named after him.
Article 9. Regulation 4064/89.
Article 4(5), Regulation 139/2004
Article 4(4) Regulation 139/2004
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a concentration to the Commission, if it affects trade between the Member States
or competition within the territory of the Member State(s).’5 The experience of this
cooperation has been remarkably smooth. There is, however, a turbulent special
circumstance, which is the second success to be highlighted.

The unexpected importance of Article 21

Member State governments often wish to protect national champions or to avoid
losses of domestic jobs by discouraging the acquisition of control over domestic
employers. The legal apparatus for challenging favouritism is quite burdensome:
although the Commission has the power to take the matter to the Court of Justice
pursuant to the Treaty’s infringement procedure (Article 258 TFEU, ex-Article
226 EC), the procedure is slow, highly politicised and formal. The Commission
may have well-founded complaints, but years are likely to elapse before the
ECJ has pronounced and the State has complied. Challenges to “Golden Share”
arrangements, whereby the State retains ultimate control of a politically sensitive
industry, have succeeded on several occasions.’6 None of these various challenges
arrived at a rapid conclusion, and each allowed a fair amount of obfuscation,
invocation of public policy, governmental lobbying and the like.
Article 21 of the Merger Regulation offers a completely different technique,
which has been unexpectedly (to my surprise at least) deployed successfully in
several cases. According to Article 21(4), Member States “could take appropriate
measures” “to protect legitimate interests” (such as security, media plurality,
public policy) in the context of a merger. That said, they are obliged to inform
the Commission, which has the procedural power to challenge the measure.” In a
“Article 22, Regulation 139/2004.
Case C-98/0 I, Commission v UK [2003J ECR l-4641 and Case C-282/04, Commission .~
Netherlands [2006] ECR 1-9141 are only two examples. The Volkswagen case (Case C-I l2105,
Commission v Germany [2007] ECR 1-8995) was much celebrated for similar reasons.
Articles 21(3) and 21(4) provide as follows:
“(3). No Member State shall apply its national legislation on competition to any concentration that
has a Community dimension.
The first subparagraph shall be without prejudice to any Member Slate’s power to carry out any
enquiries necessary for the application of Articles 4(4), 9(2) or after referral, pursuant to Article
9(3), first subparagraph, indent (b), or Article 9(5), to take the measures strictly necessary for the
application of Article 9(8).
(4). Notwithstanding paragraphs 2 and 3, Member States may take appropriate measures to protect
legitimate interests other than those taken into consideration by this Regulation and compatible
with the general principles and other provisions of Community law.
Public security, plurality of the media and prudential rules shall be regarded as legitimate interests
within the meaning of the first subparagraph.
Any other public interest must be communicated to the Commission by the Member State concerned
and shall be recognised by the Commission after an assessment of its compatibility with the general
principles and other provisions of Community law before the measures referred to above may be
taken. The Commission shall inform the Member State concerned of its decision within 25 working
days of that communication.”
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succession of battles with Spanish and Portuguese interventions, which furnished
an occasion to clari& the interpretation of Article 21, the Commission emerged
both substantively and procedurally the clear winner.
The first controversy in which Article 21 was put to the test involved the
attempted repelling of market forces by the Portuguese government.’8 It held 12°
of the shares of Cimpol, a cement company, and wished to block the acquisition
of Cimpol by Holderbank, the Swiss giant. Cimpol was on the way to being
privatised, and Portugal regarded the bid as inimical to its strategic vision for the
company. Portugal failed to respect the procedures established by Article 21(3)
of the Merger Regulation, and was successfully challenged by the Commission.
The Court rendered ajudgment which was heavily favourable to the Commission,
brusquely rejecting Portugal’s contention that the appropriate remedy would be an
action under Article 226 EC (now Article 258 TFEU).
4.55 If, as the Advocate-General has rightly pointed out in paragraph SI of his Opinion,
the Commission were reduced, in the absence of any communication by the Member
State concerned, to the sole option of bringing an action for failure to fulfil obligations
under Article 226 EC, it would be impossible to obtain a Community decision within
the short time-limits laid down by the Merger Regulation, with a consequent increase
in the risk that such a decision may be taken only after national measures have already
irretrievably prejudiced the merger with a Community dimension.
56. Moreover, the Portuguese Government’s interpretation would render the third sub
paragraph of Article 2 1(3) of the Merger Regulation ineffective by giving Member
States the possibility of easily circumventing the controls enacted by that provision.
57. It follows that, for the power to review public interests other than those specified
in the second subparagraph of Article 21(3) of the Merger Regulation, to be effective,
the Commission must be recognised as having the power to rule by decision as to the
compatibility of those interests with the general principles and other provisions of
Community law, whether or not those interests have been communicated to it.”9
There was a subsequent case involving the Spanish state’s efforts to resist the
acquisition by the German energy company E.ON of Endesa, a Spanish energy
company, and to favour the bid by the Spanish incumbent, Gas Natural.2° The
conflict was fought on a number of battlefields: there was a flurry of litigation
in the Spanish judicial and administrative hierarchy, with the competition and
regulatory authorities taking different approaches, the Supreme Court suspending
an act of the Council of Ministers, and other skirmishes. For present purposes,
what is interesting is that the Commission won in asserting its procedural
competence to insist on respect for Article 21(4). The ball was passed from the
European Commission to national government to national competition authority
to national regulator and ultimately back to the Commission.
So the structure whereby the Member State can intervene and can distort,
but must say so, and must say why has worked well. Frank Benyon has
—

“C-42/0l, Portugal u Commission [2004] ECR 1-6079.
Ibid. paras. 55—57.
Case C-196/07, Commission v Spain [20081 ECR 141.
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provided a robust, Commission-friendly account of these controversies in a
short book.2’
This was as I have noted an unexpected benefit of the Merger Regulation.

Streamlining the notification thresholds
Reducing the number of filings
There is no worldwide legal standard constraining state discretion over what must
be filed by merging parties, so a country is free to adopt its own merger control
regimes. The principle of territoriality is well established in public international
law. The General Court in Gencor confirmed that the application of a domestic
merger control regime to an international transaction “is justified under public
international law when it is foreseeable that a proposed concentration will have an
immediate and substantial effect” in that jurisdiction.22 In other words, notification
thresholds should be designed to catch only those transactions that have an
appropriate nexus with the jurisdiction concerned.2’ But, correspondingly, it will
often be easier to comply with a state’s exorbitant requirements than to challenge
their validity under public international law.
It would certainly be disproportionate to adopt notification thresholds so
broad as to require notification regardless of the effect of the merger on the
territory of the reviewing jurisdiction. The aim of merger control must be to
scrutinise those transactions that could significantly lessen competition there.
In the absence of any appropriate nexus with the local market, states ought to
be ready to defer to other jurisdictions better placed to review the transaction.
Merger control regimes should not impose unnecessary transaction costs on
merging parties. I respectfully voice the unworthy fear that merger controls are
in some countries a convenient source of income (and possibly also a source of
statistical information). In Europe only, the sums payable vary from zero (EU)
to 42,000 euros in Serbia, 50,000 euros in Germany and Hungary, up to 60,000
euros in Italy and Spain and up to GBP 90,000 for large transactions in the UK.
Worldwide, the amounts can be even heftier.24
The ICN Recommended Practices provide that merger notification thresholds
should incorporate appropriate standards of materiality as to the level of local
nexus required for merger notification.25 In other words, each jurisdiction should
Frank Benyon, Direct Investment, National Champions and EU Treaty Freedoms From
Maasiricht to Lisbon, Hail Publishing. 2010.
22 Case T-102196. Gencor v Commission [1999] ECR 11-753, para. 90.
ICN 2002 Recommended Practices for Merger Notification Procedures, I A
For instance, the filing fees can reach up to USD 280,000 for large transactions in the US; SGD
100,000 (approx 55,000 aims) in Singapore; and ZAR 350,000 (approx. 34,500 euros) in South
Africa
ICN 2006 Recommended Practices for Merger Notification Procedures, I B
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aim at not screening transactions which are unlikely to result in any domestic
appreciable competition effects. The thresholds should make reference to the
revenues or assets of at least two parties to the transaction, or at the very least to
the acquired business within the territory of the reviewing jurisdiction?6
The absence of any explicit reference to the local activities of the target would
force companies with significant activities in one jurisdiction to noti& there all
acquisitions they make, even though the deals have no effect in the jurisdiction in
question (e.g., the French oil company filing in France its acquisition of a petrol
station in Mexico). Conversely, the absence of reference to the local activities of
the acquirer would require the notification of the acquisition of any large company
within the jurisdiction even though the acquirer was not present on that market
(the Brazilian oil company acquires its first and only petrol station in France). In
each case, this transaction is unlikely to produce any material effect within the
jurisdiction.
Similarly, in a well-tuned regulatory world, thresholds should be well-adapted
to the size of the local market. They should be regularly reviewed in light of
the evolution of the economy of the jurisdiction. Too low a figure requires the
notification of mergers without material effect on the territory. Too high a threshold
risks being too permissive. The level ofturnover threshold chosen properly reflects
the competition policy of each jurisdiction. Compare, for example, France’s
notification threshold requiring that each of at least two parties achieve a local
turnover of 50 million euros with Belgium’s requirement of a local turnover of
40 million euros. In light of the size of the economies, Belgium’s merger control
regime is more permissive than that of France.
A balance must be found between total enforcement (catching every single
transaction that could potentially affect thejurisdiction’s territory) and the cost for
society in terms of administrative burden for both the parties and the competition
authorities. Inevitably, notification thresholds are marginally under-inclusive.
Since mergers are generally viewed as presumptively pro-competitive, merger
control regimes should only aim at catching most of the potentially problematic
transactions, but not necessarily all of them. The cost for society of over-inclusive
notification thresholds should be higher than accepting that a few transactions
will escape scrutiny. For instance, it is true that the combination of two large
competitors, each of which is active only on its local market, could potentially
raise some competition issues. However, removing the requirement of a local
nexus would impose an undue burden on many non-problematic mergers.
These ideas may seem rather bland, at least within the European Union.
However, it is worth reminding ourselves that not so long ago, the notification
threshold in Germany, the largest European economy, could be met even if one
party to the transaction achieved no local sales there at all, as long as the other
party to the transaction had sufficiently large activities on the German market. It is
still the case today in no less than 10 Member States that the notification threshold
can be met even if only one party derives sales from the jurisdiction in question
bid. IC
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(Austria, Cyprus, Czech Republic, Denmark, Greece (post-merger filing), Ireland,
Italy, Slovakia, Slovenia and the United Kingdom (not compulsory)). Under the
circumstances, there is still clearly a need for further streamlining of merger
control notification thresholds within the EU.

Simplif~’ing the notification thresholds
Reducing the number offilings is one step to streamline merger control procedure,
but not the only one. Merging parties need something close to legal certainty.
They wish to be able to determine easily where to file, especially since failure to
noti& can lead to the imposition of significant sanctions.
For instance, in February 2010 the Dutch NMa fined two companies a total of
707,000 euros for their late notification of the acquisition of joint control over a
bio-ethanol trader.2’ It also fined NPM Capital 580,000 euros for failure to noti&
the increase of its shares in Buitenfood.28 In 2007, the Italian AGCM imposed afine
of 309,000 euros on LIDL for having failed to noti& not less than 103 acquisitions
of shops over a period of five years.29 Greece fined a Cypriot company, Sea Star,
more than 3.7 million euros for failing to notily its acquisition of a controlling
share in rival shipping company Anek.3° In the US, the CEO of Liberty Media
agreed to pay a fine of USD 1.4 million for failure to report the acquisition of
shares when Liberty Media was spun off.3’ Finally, the European Commission
imposed a fine of 20 million euros on Electrabel for late notification of its defacto
acquisition of control over Compagnie Nationale du Rhóne.32 Merger notification
in “small” or “new” jurisdictions should not be lightly overlooked by merging
parties. In October 2009, the Jersey Competition Regulatory Authority imposed
a fine of GBP 25,000 on Lufthansa for failing to notify the acquisition of British
Midland.33 On 28 September 2009, Bulgaria fined Aidatur approximately 420,000
euros for failing to noti& its acquisition of a 90% share in Kardjali Tabak.34
Romania35 and the Slovak Republic36 have also imposed fines for failure to noti&
in recent years.
The above list of examples, which is not exhaustive, constitutes a general
reminder about the obligation to noti& concentrations. The question can also be
raised as to whether some of the fines imposed are proportionate in a case of
failure to observe a procedural requirement.
“NMa, press release of 24 February 2010 regarding fines imposed on Trafigura and Sibco.
“Ibid.
“AOCM, Procedure n. 16809 C 8094 LIDL ITALIA? RAMI D’AZIENDA, 10 March 2007.
‘° Decision of 4 February 2009.
FTC, Malone/Discovery Holding, Decision of 23 June 2009, FTC File No. 0810219.
“M.4994, Electrabel/Compagnie Nahonale di. Rhóne (10 June 2009).
“JCRA Decision C332/08 of 15 October 2009.
‘~ The Bulgarian competition authority also imposed a BGN 75,000 fine (approx. 38,000 euros) on
Oktopod Invest Holding EAD and Slanchev Briag on 12 July 2010.
The Romanian competition authority fined Ameropa Holding RON 32,265 on 20 May2009.
The Slovak competition authority fined Scholz 5,100 euros on 4 May 2010
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If the obligation for merging parties to comply with the law and notify their
concentrations is undeniable, I submit that the possibility to impose large fines
also creates a duty for competition authorities to enact clear, transparent and easyto-assess notification thresholds. Legal certainty is a basic principle protected by
Article 7 of the ECHR, which states that:
“No one shall be held guilty of any criminal offence on account of any act or omission
which did not constitute a criminal offence under national or international law at the
time when it was committed.”
The European Court of Human Rights in Strasbourg has consistently held that
the “offence should be clearly described by law” if penalties are to be imposed
legitimately.3’ Individuals must be able to know “from the wording of the relevant
provisions and, if need be, with the assistance of the courts’ interpretation”
what acts and omissions will make them liable.3t Unfortunately, in addition to
the number of filings required, the way notification thresholds are devised is
commonly a source of uncertainty or complexity.
A classic example of the lack of precision in the drafting of legal provisions
is whether the relevant threshold refers to worldwide or local turnover. Does the
concept of turnover refer to the relevant legal entity or the entire group, and for
what reference period? Too often, a plain reading of the text does not give the
answer. Decisional practice of the relevant authorities can obviously help, but
this misses the point: parties ought not to have to scratch their heads over simple
principles to determine whether and where they need to notify.
Second, as recommended by the ICN, the notification thresholds should be
based on objectively quantifiable criteria that are clearly defined and based on
readily available data.39
The jurisdictional assessment of where to file does not touch the merits of
the case; it is simply a determination of where the assessment on the merits will
take place. We need objective and straightforward criteria linked to the expected
effects of the transaction. The goal should not be to avoid the monster in the
video game, but to have a deal reviewed by well-placed authorities. Market sharebased tests are thus not appropriate to decide whether or not a deal should be
notified in jurisdictions with compulsory pre-merger notification systems: such
tests are too prone to controversies. Market share-based tests are better in the
subsequent assessment of the transaction once the reviewing jurisdictions have
been identified. However, despite these ICN Recommended Practices, it must be
noted that Portugal, Slovenia and Spain have such notification thresholds. (The
UK presents a different situation, as notification is not compulsory: an erroneous
market definition does not risk incurring a fine for failure to notify.)
The notification thresholds should also be based on readily available
information. In practice, this means that the measurement tool should correspond,
to the extent possible, to information contained in the companies’ accounts. This
“Handyside v UK, [1974J 17 YB 228.
18 Kokkinakis v Greece (1993)17 EHRR 397, para. 52.
ICN 2006 Recommended Practices for Merger Notification Procedures, Il.B
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has two advantages. First, it greatly simplifies the analysis, as the parties do not
have to reconstruct the needed data. Second, it gives the competition authorities
the assurance that the figures have been audited.
The issue can be illustrated with the Endesa case.4° In 2005, Gas Natural
announced its intention to make a public bid to acquire the totality of the shares of
Endesa, another Spanish energy company. It notified the transaction to the Spanish
authorities. However, Endesa considered that the merger had an EU dimension and
lodged a complaint with the Commission, which was rejected. Endesa appealed to
the Court of First Instance on the ground that the Commission had miscalculated
the relevant turnover. Endesa argued that the Commission should have taken
into consideration figures prepared under the International Financial Reporting
Systems, and not figures produced pursuant to the Spanish Generally Accepted
Accounting Principles. The applicable Commission Notice was silent on the
question. The Court of First Instance held that the relevant set of accounts was the
one established and verified in accordance with the then applicable legislation.
Since the applicable rules in Spain were the Spanish GAAP, the Commission was
right to rely on accounting figures based on these principles and not on IFRS
prepared figures.
Thisjudgment makes perfect sense. It would be disproportionate forcompetition
authorities to require companies to prepare a new set of accounts based on
different principles for the purpose of calculating the relevant sales (antique
dealers, banks, farmers and oil companies do it differently). The principles of
simplicity and transparency require that the thresholds be calculated on the basis
of figures readily available to the parties.
Finally, identical concepts should ideally be construed identically. It is pointless
for all jurisdictions to enact thresholds in terms of “turnover” if the way to
calculate the turnover significantly differs from one jurisdiction to another. In
this regard there is rio legal principle which can be invoked to force international
harmonisation. However, common sense and a proper wish to avoid unnecessary
complications should favour some sort of global harmonisation. The ICN seems
to me to be the perfect forum to discuss and agree on common definitions. Of
course, governments make the rules, and officials can be the victims of rules just
like companies and their lawyers. But I respectfully suggest that there are certain
criteria in certain jurisdictions which deserve reappraisal.4’
Case T-4 17/05, Endesa .~ Commission (2006] ECR 11-2533.
For instance, the seller’s entire group turnover is to be included in the turnover figures to assess
whether a transaction is notifiable in Brazil or in Taiwan, and to test whether the ‘size of parties” test
is met in Canada. Even within the EU, the entire turnover of the seller’s capital group needs to be
considered for the purpose of calculating the parties’ turnover under Polish merger control rules This
goes against the logic: if the seller entirely loses control over the target (and thus not in a change from
sole control tojoint control), it should have no relevance for merger control purposes. Ii is respectfully
submitted that these tests should be harmonised with the rules applied by most countries in the world.
Another example of problematic divergence is Austria, where the turnover of a 25°o subsidiary
is included in the turnover of an undertaking concerned (regardless of whether the subsidiary is
controlled by the undertaking concerned)
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Streamlining the referral mechanisms
Introduction
The referral process is designed to complement the application of jurisdictional
thresholds described above. These thresholds are arbitrarily defined metrics
designed to capture concentrations of sufficient size to warrant supranational or
national review. Inevitably, there will be times when the Commission’s or NCAs’
turnover thresholds capture transactions that are inappropriate for review at
supranational or national level. Recital II of the EU Merger Regulation describes
the referral mechanisms, which provide for the allocation or re-allocation of cases
between NCAs and the Commission, as an “effective corrective mechanism”.
Second, one of the signs of the Commission’s success is the fact that some
consumers of merger control services prefer the specialised. energetic,
concentrated blast of attention which is available in Brussels to the uncertainties
of multiple national reviews. Other such consumers may wish to take advantage
of the generally shorter pre-notification times at national level, or the typically
shorter forms and information requirements in certain countries, compared to
Commission standards. In addition, practitioners and parties may consider that
transactions could receive more appropriate reviews at national level (where
remedies negotiations or substantive reviews may be more flexible or transparent)
than at Commission level.
Since the adoption of Regulation 4064 89 in 1990, successive Commissions
have attempted to facilitate the use of referral mechanisms to ensure that cases are
reviewed at the most appropriate level. The most significant step forward in respect
of the referral mechanisms was made with the recasting of the Regulation in 2004
(resulting in Regulation 139/2004), which provided for a system of voluntary
pre-notification referrals from Commission to Member States and vice versa.
The recast Regulation introduced these voluntary referral mechanisms “to further
improve the efficiency of the system for the control of concentrations within the
Community”, in particular to identi~’ or safeguard “which is the authority more
appropriate for carrying out the investigation, the benefits inherent in a “one-stop
shop system” and the importance of legal certainty with regard to jurisdiction.”42

~‘

41

EU Merger Regulation, Recital 16.
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Overview of referral mechanisms

Post-notification

Pre-notification

Referralfrom Commission to Member States
Article 9 of the Merger Regulation provides a mechanism for referring cases to
Member States (which have already been notified to the Commission) where a

Referraifrom Commission to Member States
Article 4(4) of the Merger Regulation provides a voluntary mechanism allowing
concentrations to be referred to Member States at the request of the parties. The
Commission, where it considers that the concentration may significantly affect
competition in a distinct market within a Member State, may decide to refer all
or part of the case to the relevant NCA, which then applies national competition
law.
The parties make a reasoned submission to the Commission (using “Form RS”)
providing information about the parties and the transaction and markets affected,
and explain why they believe the concentration to be eligible for referral.
The Commission then forwards the Form RS to all Member States. The
candidate Member State informs the Commission whether it acquiesces to the
requested referral. Silence is deemed to be agreement. If a relevant Member State
disagrees with a referral request, then the Commission may not refer the case to
it. Where no disagreement is expressed, the decision to make a referral is left to
the Commission’s discretion. The Commission must take this decision within 25
working days of receiving the Form RS, failing which it will be deemed to have
made the referral.
Referraifrom Member States to Commission
Article 4(5) of the Merger Regulation provides a voluntary mechanism which
allows for concentrations without a Community dimension which could otherwise
be reviewed in three Member States to be referred to the Commission. In the
absence of disagreement, the concentration is deemed to have a Community
dimension and is referred to the Commission.
The parties send the Commission a Form RS, informing it that in principle the
concentration attracts review by three NCAs and should therefore be reviewed by
the Commission.
The Commission sends the Form RS to all Member States immediately. If at
least one Member State that is competent to review the merger disagrees with the
referral, then the Commission cannot accept the reference. Where no disagreement
is expressed within IS working days, the case is deemed to be referred to the
Commission. No Member State may then apply its national merger control rules
to a concentration that the Commission will review under this provision.

Member State is better positioned to carry out the investigation. A referral may
be made of the entire transaction or only part, depending on the transaction’s
competitive effects.
A Member State may request (at its own initiative or after an invitation to do
so by the Commission) that a case be referred to it in either of the following
circumstances: (i) the concentration must “threaten to affect significantly
competition in a market” and the market in question must be within the requesting
Member State and “present all the characteristics of a distinct market”, or (ii) the
concentration must “affect competition in a market” and the market in question
must be within the requesting Member State and “present all the characteristics
of a distinct market” and “does not constitute a substantial part of the common
market”. Sometimes both circumstances are argued.43 Any such request must
be made within 15 working days of the Member State receiving a copy of the
notification from the Commission.
Referralfrom Member States to Commission
Article 22 was originally intended to allow Member States without merger control
legislation to refer a case to the Commission. Under the revised Article 22, one
or more Member States may request the Commission to examine a concentration
without a Community dimension that affects trade between Member States and
threatens to affect competition significantly within the territory of the Member
States concerned. Other Member States to join a referral request. Member States
joining a request automatically relinquish jurisdiction. Any Member State has the
right tojoin the initial referral and (in contrast to Article 4(5)), there is no minimum
number ofjurisdictions to complete the referral process. Finally, the Commission
can take jurisdiction only for the part of a transaction which was referred by the

Member States. The parts of the transaction which were not referred remain to be
reviewed at national level.
The request from the NCAs must be made within 15 working days from the
date the transaction was notified to the Member State under national merger
control rules or otherwise made known to it” The Commission will inform all
Member States, which then have a ftirther period of IS working days to join the
initial request. National time limits for review of transactions are suspended until
the Commission decides whether or not to assume jurisdiction. The Commission
has a period often days in which to make this decision. Unlike under the Article
43Article 9 of the EU Merger Regulation.
‘ As with Article 9 of the recast Regulation, the Commission may, on its own initiative, decide
to inform one or more Member States that it believes that a transaction they are reviewing meets the
criteria for reference under Article 22 and may invite them to make a reference request.
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4(5) procedure, Member States that do not join the request may apply national
merger control rules to the transaction.

Comments on pre-notifleation referrals
The functioning of Article 4(4)
Why so much data?
The volume and scope of the information required in a Form RS is, in my view,
excessive in light of the stated aim of the referral procedure, which is meant to be
the determination ofjurisdiction. It should not require detailed market analysis as
to the likely impact on competition. Why carry out a substantive review? There is
no need both to have a dog and to bark.
An abridged version of the Form RS should focus on the issues most relevant
to determining jurisdiction and to alleviating the burden on the parties concerned.
The Form should prune away the pointless elements. For example, Section 5.4
foresees the submission of information with respect to the five largest independent
customers and suppliers; information which normally is relevant only for market
testing, a post-notification phenomenon generally begun in the first weeks of the
procedure. The information requirements in the Form RS should concentrate on
demonstrating that the relevant markets are national and potentially sub-national
in scope so that the concentration is more suitable for national review.
Moreover, it appears to be the case that the parties could be required to provide
additional information “beyond the legal requirements specified in the Form
RS”.45 This obscure and opaque requirement should be abandoned, given the
already wide scope of the Form RS.
Why so long?
NCAs are given 15 working days from receipt of the Form RS in which to consider
a referral request. Since at this stage the assessment deals merely with a preliminary
question in relation to the substantive assessment of a concentration, IS working
days seem overly protracted, particularly as a regular Phase I investigation takes 25
working days to handle both jurisdiction and substantive issues. A further potential
factor which prolongs the review process is the fact that the IS working day review
period begins only after the NCAs have received a hard copy of the Form RS, which
may be up to three working days from the date the Commission received it.
Moreover, different NCAs may receive the Form RS on different dates, resulting
in different time lines in different Member States. Electronic submission is not
provided for by the Merger Regulation or the Implementing Regulation. I note that
such electronic submissions have been introduced in some EU jurisdictions (Italy)
and outside the EU (Brazil). The Commission now market tests “electronically”
~‘

Commission Notice on Case Referral in respect of concentrations. 2005 OJ C56/02, para 63
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in the merger process and accepts electronic submission of documents in both
the merger and antitrust spheres. The European Courts also accept electronic
service for many documents. The Commission and NCAs should adopt similar
procedures. Time is typically of the essence in merger matters.
These issues mean that in practice the time necessary to review parties’ referral
requests has become overly long. Between 2004 and 2007, the median time
between the initial submission of a Form RS in a first phase clearance decision
was 61 to 70 working days. This period does not include any pre-notification
discussions required between parties and the Commission.46 Contrast this period
with the usual first phase Commission review period of 25 working days, plus
pre-notification timetable.
The time periods concerned are a burdensome bar to the effective use of the
procedures. The time has come to streamline the process. Long lead times were
appropriate for the days when the rules and processes were uncertain. Given that,
in practice, the Commission handles referrals well within the 25 working days that
are provided for, the statutory timeline can without risk be shortened so as to allow
the parties concerned to plan the merger notification process with more certainty.
Finally, from the Commission statistics published forthe period 2004 to September
2010, there appears to be a discernible trend away from the use of the Article 4(4)
pre-notification processes. This could be because parties are deterred from use of the
procedure by added time, cost and complexity. Between 2007 and 2008 the number
of notifications dropped by around an eighth, but the number of pre-notification
requests for referral under Article 4(4) fell by around half. This would tend to
suggest that parties are discouraged from utilising these mechanisms.47
In light of the foregoing analysis, I suggest that the NCAs should have 10
working days to decide whether to object to a referral, and that the Commission
should communicate the Form RS in electronic form to the NCAs on the same
day it is received.

Functioning of Article 4(5)
Information Requirements
As with Article 4(4), an application for a referral under Article 4(5)is made by
way of a Form RS. As pointed out above, the information requirements contained
in the Form RS are substantial, mirroring large parts of the Form CO, and require
significant effort by the notit5’ing parties to complete. In the event that the
Commission does not assume jurisdiction under Article 4(5), much of the effort
spent by the noti~ing parties in supplying the detailed information requested in
the Form RS may be wasted.
See Staff Working Paper accompanying the Communication from the Commission to the Council,
Report on the Functioning of Regulation No 139/2004 (COM(2009) 28! final). 30 June 2009 çStaif
Working Paper”). p. 26.
~‘ See Commission merger statistics, hitp ec.europa.eulcompetition/mergers/statlstics pdf
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The mandatory provision of such information is unnecessary at this stage of the
process, since the Article 4(5) procedure, as with Article 4(4), is a jurisdictional
assessment. There is no need for an in-depth substantive analysis. The guiding
criterion contained in Article 4(5) is simply that the noti~ing party can establish
that three Member States require notification. In this context, the need to provide
detailed information, such as customer and supplier contact details and a detailed
analysis of the markets, does not seem to be relevant at such an early stage of the
procedure, when only jurisdictional matters are being addressed.
Consequently, I would recommend introducing a new Form RS containing less
burdensome requirements and focusing on the elements necessary to establish
whether the main criterion has been met. The information requested in Sections
5.4—5.10 seems unnecessary at this stage.
Timing
The timing arguments raised above in respect ofArticle 4(4) also apply to Article
4(5), in the sense that the timeframes laid down in the Merger Regulation go
beyond what is reasonably required for a jurisdictional assessment of a merger
control filing.
Indeed, under the Regulation, a Phase I investigation (that is, the vast majority
of notifications) covering both jurisdictional and substantive matters is carried
out within 25 working days of notification, yet NCAs are granted IS working
days to consider an application under Article 4(5). Indeed, the average time
from the receipt of the Form RS to a first phase decision under the Article 4(5)
process between 2004 and 2008 was around 46—60 working days.48 More than
twice as much time is required for referral cases, as opposed to “ownjurisdiction”
cases.49 The period under Article 4(5) is therefore disproportionately long when
compared to the time allocated for a full jurisdictional and substantive analysis.
Such an extensive time period also imposes a significant additional delay on deal
timetables, which are generally already very tight. The fact that the time period
runs from the date an NCA receives a hard copy of the Form RS, and not from the
date on which it is sent by the Commission, further compounds the problem in that
it leads to different deadlines in the different concerned Member States indeed
many notifications are sent by post due to the size of the electronic submissions.
This latter problem could be solved by requiring applications to be sent
electronically to the NCAs and providing that time starts to run when the
Commission transmits the electronic files (see also above).
The inefficiencies created by the IS working day period are particularly
burdensome on parties to a transaction which does not involve any affected
market. Such a transaction would generally quali~’ for a simplified procedure
review (where they exist) in the EU or, in any event, would be cleared by
competition authorities in the EU within the initial review period (Phase I). By
contrast, a referral to the Commission, followed by a Phase I clearance, would be
Staff Working Paper, p. 30.
IbuL p 37
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much more time-consuming. The transaction would be clear, at best, after 15 25
40) working days, and would require the parties to fill in two forms, the Form
RS and then a Short Form CO. Through the “national route”, there may be many
notification forms to be completed (but some or all of them may be relatively
short, for example in Austria or (an BEA jurisdiction) Norway). The various
review periods would be running in parallel and not cumulatively. Since time is
often a crucial factor in simple transactions (for example, acquisitions by private
equity companies with limited overlapping portfolios), it is understandable why
the referral process is not attractive.
I would suggest that a more appropriate period for the referral process under
Article 4(5) would be a 10 working day period from receipt of the Form RS by
the Member States.
General conclusions on the “new” pre-notification referral processes
The introduction of the pre-notification referral mechanisms by the 2004 reform
was a significant addition to the merger control process in the EU. It brought
much needed flexibility and allowed the parties to carry out an analysis of the
most suitable jurisdiction(s) in which to noti~’. That option is very important,
particularly given the possibility for NCAs to ask for a referral to or from the
Commission post-notification.
However, this promised flexibility has not entirely lived up to expectations:
whereas the case-referral mechanisms in the Merger Regulation should be devised
and applied in a way that allows them to work in an effective, timely and seamless
manner, there are two main issues which sometimes make pre-notification referrals
unattractive: (i) the time they take, and (ii) the burdensome nature of the Form RS.
NCAs should be under tighter deadlines to accept or object to referral requests
by the parties. Furthermore, the amount of information requested in the Form RS
is disproportionate to its purpose, which is the determination of the jurisdiction
competent to review the transaction.
Parties are concerned with three key issues: (I) the amount of time regulatory
processes will take and the delay’s impact on deal timelines; (2) how much money
the process will require; and (3) legal certainty as to their chances of a positive
result for their transaction. While the stated intention of the pre-notification
referral mechanisms is to enhance both regulatory efficiency and the procedure
for parties, it is doubtful that these processes are working at an optimal level.
Procedural reforms, of the types detailed above, are required.
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potentially has a “significant impact” in a relevant market presenting all the
characteristics of a distinct market in the Member State concerned.

Article 9
An Article 9 referral request, although an NCA is entitled to request it, can
cause major disruption to the planning of a transaction. By way of example, the
Blacksione Group NH!’ Plc concentration was notified to the Commission on 9
December 2004. The Office of Fair Trading (OFT) in the UK requested a referral
of the case in accordance with Article 9(2)(b) of the Merger Regulation. The
Commission granted referral of the case on I February 2005 and the concentration
was cleared in the UK on 5 April 2005. Had the OFT not requested referral of
the case, clearance in Phase I without remedies would have been granted by the
Commission around mid-late January 2005: four months “wasted”.
This is, firstly, because NCAs have IS working days after the notification to make
a request for referral underArticle 9. Secondly, the Commission has until the end of
Phase I (if the request is made in Phase I) or until the end of Phase II (if the request is
made in Phase II) to accept or reject the referral. Particularly in Phase II, the fact that
the Commission is left with so much time in which to decide on the referral request
is a source of major legal uncertainty for the parties. One way to remedy this would
be to impose an obligation on the Commission to decide on the referral within 10
working days from the date at which the referral has been made.
Between 2004 and 30 September2010 there were 36Article 9 requests. I expected
that the introduction of Article 4(4) would result in a lower number of Article 9
requests in the long term. This is because the parties to a transaction may decide
to file for an Article 4(4) referral if they expect one or more national authorities
to otherwise use Article 9 in a post-notification referral. However, the expected
reduction in Article 9 referrals has not taken place. The equal number of Article 9
requests after 2004 may be explained by the enlargement of the EU in May 2004.~
One concern with Article 9 referrals arises from the fact that, when the
Commission accepts a referral by decision, it must establish in the decision that the
transaction “threatens to affect significantly” or “affect competition” in a relevant
market presenting all the characteristics of a distinct market in the Member State
concerned. The merging parties will therefore have to start the new notification
process before the NCA with an adverse decision on substance to contend with.
Absent a legal challenge before the General Court, the merging parties are left
with no means to counter the conclusions of the Commission, especially since
they do not have access to the Commission’s file at this stage.
In such cases, it would be justified for the parties to have access to the main
pieces of evidence on which the Commission has based its Article 9 decision,
similar to the process when the parties respond to an Article 6(l)(c) decision. An
alternative solution would be for the Commission to establish that the transaction
9’The Commission’s decision to refer the case is described in Press Release IP/05 128 of 2 February
2005 (M.3669). See also OFt ME 1544/05 Blacksione Group/NI-/P plc
See Commission merger statistics, at hltp’ ec europa.eu/competitionJmergen/statisti~ pdf

Article 22
Over the past 15 years, the Article 22 procedure has been invoked only 24 times.
It is one of the least used referral mechanisms.52 However, due to the deadlines, it
is potentially the most disruptive:
• the provision allows for a period of 40 working days from the date a
transaction is made known or notified to an NCA for the Commission to
decide whether or not to accept jurisdiction; and
• once the Commission has accepted jurisdiction, it may require a notification
to be submitted; it then benefits from a further 25 working days to issue a
decision.
Thus, at best, parties lose close to two months once an Article 22 referral is
made. In my view, this is not a reasonable timeframe within which to establish
jurisdiction. One remedy would be to limit the time granted (a) to a Member State
to refer under Article 22, (b) to a Member State to join an Article 22 request, and
(c) for the Commission to decide whether or not to accept, to 10 working days
respectively (and thus 30 working days in total, instead of 40).
The highly disruptive impact that an Article 22 referral can have on a transaction
is well illustrated by Thrane & Thrane/Nera, in which the UK’s competition
authority made an Article 22 referral after having received a complaint from a
third party.5’ The Commission accepted jurisdiction and issued a decision some
six months after the merger had been cleared by the Norwegian competition
authority. This case highlights the unpredictable nature of this procedure, since
parties could be in a position where their transaction is cleared by a number of
NCAs, yet they are still at risk of an authority (in this circumstance to which a
notification was not mandatory) referring the transaction to the Commission. This
in turn means not only a significant delay for the transaction timetable, but more
importantly the uncertainty of waiting for a competition clearance that was not
envisaged and potentially (presumably) not foreseen in the transaction documents.
As to whether the introduction of Article 4(5) has had any impact on the
functioning of Article 22 is difficult to determine. Article 22 referrals were rarely
used prior to the Regulation coming into force (the procedure was used only seven
times by NCAs over a period of 14 years) and yet it has been used 18 times
subsequent to the introduction of the new Merger Regulation in 2004 (over a period
of only seven years).54 This is probably best explained by the enlargement of the
51

Ibid.

“

OFT, ME/2684/06

Throne and Throne A/S Nero AS,] See also M.4465. Throne & Thrane/

Nero (21 March 2007)

See Commission merger statistics, available at http cc europa.eu/competition/mergers/statistics
pdf
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EU and possibly the inexperience of some of the newer competition authorities,
which may have been tempted to refer complex cases to the Commission. In the
long term, I expect that the use of Article 4(5) by the parties should lead to a
reduction in Article 22 referrals, though given the trends in relation to Article 9,
described above, the future for Article 22 remains unclear.

Conclusions
In each section above, I have identified certain shortcomings of the current referral
mechanisms. I recognize I am not alone in noting and voicing these concerns.55 In
fact, the Commission itself has not been slow to identi& the failings of the current
processes (in particular the pre-notification referral mechanisms), though it has
stopped short of proposing workable solutions for the future.
“[lit can be concluded that there is still more scope for “one-stop-shop’ review. In
fact, there are still a large number of cases with a cross-border interest that are neither
caught by Article 1(3) nor referred under Article 4(5). Should further improvements of
the pre-notification referral mechanisms be feasible, this would most likely result in
fewer multiple filings and therefore lower cost for the business community. Conversely,
there may be some scope for more referrals in the direction of the Member States in
application of Article 4(4).”
I mention above that the Commission has at regular intervals (1990, 1998 and
2004) reviewed the scope and efficacy of the Merger Regulation. This is to be
commended. The time is opportune to continue the process of regeneration and
improvement by altering these useful, but at present imperfect, mechanisms to the
benefit of the Commission, NCAs and the wider business community.
Authorities which once were rivals are normally now allies. Theirresponsiveness
can be counted upon. Time limits established in the expectation of some timeconsuming formalism can be shortened. Thresholds which are obscure should be
made clear. Greedy authorities which make too much money from filings should
be gently encouraged to be prudent. And we should celebrate a modest European
success the functioning under effective judicial control of a continent-wide
system for reviewing significant mergers.

“See in particular, Staff Working Paper, Sections 3 1.4: 3.2.2.4; 4.1.3; and 4.2.3
Ibid. pam. 160.
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Simplification and Accountability
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• In the past year and a half~ there have been substantial changes to the way in
which mergers are reviewed in Canada, primarily stemming from:
o First, the recent amendments to the Competition Act that have aligned the
timing ofCanadian and US mergerreview. Canada now has a US-style second
request process in place within a 30-day initial waiting period following
pre-merger notification, the Commissioner ofCompetition (“Commissioner”)
can request any relevant additional information (a procedure known as a
“supplementary information request”). Once the request is complied with, a
second 30-day waiting period begins.
o Second, Canada’s Commissioner as of January 1, 2010, Melanie Aitken,
who has articulated a strong enforcement agenda’ and supported the
development of updated policies and new guidelines such as the Merger
Review Process Guidelines, the Fees and Service Standards Policy for
Mergers and Merger-Related Matters (“Merger Policy”), the Fees and
Service Standards Handbook for Mergers and Merger-Related Matters
(“Merger Handbook”) and the Procedures Guidefor Not Iflable Transactions
and Advance Ruling Certjficates under the Competition Act (“Procedures
Guide”).2
• As a result of the above, the Canadian competition bar is witnessing more
intense and thorough review of strategic mergers.
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